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| U. S. DEPARTMENT OF LABOR
WAGE AND HOUR DIVISIOW
Weshington

IN THE MATTER OF THE DETERIINATION THAT THE HANDLING, PACKING,
STORING, PREP/RING IN THEIR RAV OR HATURAL STATE, FIRST .
PROCESSING OR CANNING OF PERISHABLE OR SEASONAL FRESH FRUITS
OR VEGETABLES ARE INDUSTRIES OF A SEASONAL NATURE PURSUANT TO
SECTION 7(b)(3) OF THE FAIR LABOR STANDARDS ACT OF 1938, AND
PART 526, AS AMENDED, OF THE REGULATIONS ISSUED THEREUNDER,

WHEEREAS, application has been mede by the Nortlwest Cenners Association, the
Agricultural Producers Labor Committee, the Lekeland Highlands Canning Company,
the West Virginia Horticultural Society, and sundry other parties, under Séction
7{b)(3) of the Fair Labor Standards Act of 1938, and Regulations, Part 526, as
amended (Regulations espplicable to industries of a seasonal nature), issued by the
Administrator thereunder for exemption of the handling, packing, storing, preparing
in their raw or netural state, first processing or canning of perishable or
seasonal fresh fruits or wvegetables from the maximum hour provisions of “Section
7(a) of the said Aot; and

WHERELS, on July 1, 1940, a public hearing on said applications was held in
Washington, De Ce, before llerle De Vincent, Presiding Off'icer, the representative
of the Administrotor of the Wage and Hour Division,.duly authorized to hear and
determine whether or not the scid industries, or branches thereof, are of a
seasonal nature within the meaning of Section 7(b)(3) of the Fair Labor Standards
het of 1938, and Part 526 of Regulations issued thoreunder (Title V, Chapter 29,
Codc of Foderal Regulations); and .

WHEREAS, following such heoring the Presiding Officer duly mede his findings
of feet and determined as follows:

1. Pecrishable or soasopmel fresh fruits and wvegetables arc typically horwvested
within a period ranging from e fow woeks to threo or four months, : ‘

Fruit and Vegetable Pociiing Houses

2+ Perishable or seasonzl fresh fruits and vegetables are packed, handled,
end prepared in their raw or natural state in establishments which receive for
pecking 50 percent or more of the total “onnual volume of. fresh fruits and
vegetadbles in a period or periods cggregeting not more than 14 workweeks,

3+« The packing, hondling, end preparing in their rew or natural state of
perisheble or seasonal fresh fruits and vegetables is a branch of an industry ond
of ¢ scesonal noture within the mecning of Section 7(b)(8) of the Foir Labor
Standards Act aud Port 528, os tmended, of the Regulations issued thereunder,

Tiret Processing and Conmiing Egtoblishments

-
~

4., Perishcble o= saasmmal fresh fruits ond vegetobles are subjected to first
processing or arc comed in establishiments which typically opercte during an
ermually recurring season or scasons of six wecks to six months and. ceage first
processing or sanning operations during the remainder of the yeor, except-for-such
work =5 repair, meintenance, sales, or clcrical work, because the fruits and
.wvegetables are no longer available due to climntic or. other nobural .factors.
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5¢ Tho first processing ond conning of perishable or scasonal freosh fruits
and vegetables is o bronch of cn industry and of o seasonal naturc within the
mocning of Soetion 7(b)(3) of the Foir Labor Stendards Act cnd Part 526 as cmended
of the Regulations issuod thercundore

Storeagze Warehouses

8¢ Storage warehouses which heandle perishable or seasonal fresh fruits and
vegetables receive for storing 50 perecent or more of the annual volume of fresh
fruits or vegetables stored in a period op periods aggregeting not more than 14
worlweeks.

Te The storing of perishable or seasonal fresh fruits and vegetebles is a
branch of an industry end of a seasonal nature within the meaning of Seection 7(b)(3)
of the Fair Labor Stondards Act and Port 526, as cmended, of the Reguletions issued
therounder; and

WHEREAS, scid findings end determination were d"ly filed with the Administrator
on July 20, 1940, and heve sinco beon on £ile in his office, Room 5144, Dopartment
of Labor Building, Washington, Des Ce, and aveciloble for exemination by all
intercstod pertios-; end

WHEREAS, on July 24, 1940, the Adninistrotor coused to be published in thc
Fodorel Registor (5 Fed Rog. 26/‘9) o notice which stated thut, pursuant to th
provisions of Scetion 52647 of the wforescid Rogulations, any persohn aggr:.ovod
by the scid doterminction might, within 15 deys after July 24, 1940, file a
petition with tho Administrotor roquesting thot he review the action of the
Presiding Officer upon the record of the hearing before tle Prosiding Officer; and

WHEREAS, pursuant to the provicions of Sgetion 52647 of the aforoscid
Reogulations, the American Foderation of Labor, Canmery Workers Union of Southérn
Alcmeda Cotmty, Califofnia, Local oo 20843, Comnery Workers Union of Oaklond,
Celifornia; Local 2905, United Cmunery, Agricultural, Poclking end Allied Workcrs
of Amorica, ond sundry othor w..tios, cleiming to be cggrieved by the said
deto.mination, hove filed petitions with the Ldministrator roquos ting that he
roview the cction of the Prosiding Officer upon the rccord of the hearing before
the Pros:Ld:Lng Officer; ond

WHEREAS, the only matorial issuc prosented by the said petitions for reviow
is o legal issue os to whother or not the oxemptions provided undor Scetions 7(b)(3)
end 7(e) of the Feir Lebor Stendords Act were intended to operate concurrcntly
or consceutively with rcspcet to costablishments engagedin first processing of, or’
in ocenfiing or pocking (including handling cnd preparing in their row or natural
state), perishable or seasoncl fresh fruits or vegetoblos; and

WHEREAS, the issuc reiscd by tho petitioners has been carefully considerced
by the Administrators and

WHERBAS, it is the position of the Administrator thot the cxemptions proe
vided in Soctions 7(b)(3) =nd 7(c) moy opcrate consceutively as o mabtor of laws
and
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WHEREAS, no provision is made in Section 7(c) of the Act with respect to
the storing of perishable or seasonul fresh fruits or vegetables and, therefore,
no problem of interpretation of Sections 7(b)(3) and 7(c) is raised by the
determination of the Presiding Officer in connection with the storing of
perishable or seasonal fresh fruits or vegetables; and

WHERBAS, the aforesald petitions for review do not present any new or
additional facts warrenting a review of the Findings and Determinetions of the
Presiding Off'icer;

NOW, THEREFORE, pursuant to the provisions of Section 52647 of the said
Regulctions, the Petitions for Roview of the Findings and Dotermination of Merle
De Vineent, Presiding Officer, in the above=-cntitlcd matter are horeby denied
and the cxomption provided by Seetion 7(b)(3) of the Fair Labor Standards Act
of 1938 will become effoctive on the date this notice ombodying the above=-guotod
Findings end Determinction eppcars in the Federal Registers The scid cxomption
is applicablc only as speeified by the aforeseid Findings and Dotormination,

Signed at Washington, De Ce, this 23rd doy of August, 1940,

philip B, Floming 7
Administrator

Wago and Hour Pivision
Ue Se Department of Labor

Published in Foderal Registcr, August 24, 1940.






